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PROFESSIONAL / SUPPORT  STAFF 
LEAVES  OF  ABSENCE  WITHOUT  PAY 
(Family and Medical Leave Act [FMLA]) 

   
  
The District shall fully comply with the Family and Medical Leave Act (FMLA) and all interim and final regulations 
interpreting the FMLA issued by the U.S. Department of Labor.  Accordingly, all portions of this policy that pertain to the 
FMLA shall be interpreted in a manner consistent with the FMLA and its regulations.  Subject to the conditions set forth 
herein, any eligible employee of the District may take up to twelve (12) weeks of leave (FMLA leave) in a twelve (12) 
month period as determined by using the FMLA "rolling backward" method for any one (1) or more of the following 
reasons: 
  
 

• Because of the birth of a child of the employee and in order to care for such child. 
  

• Because of the placement of a child with the employee for adoption or foster care. 
 

• In order to care for the spouse or a son, daughter, or parent of the employee, if such person has a serious 
health condition. 

  
• Because of serious health condition that makes the employee unable to perform the functions of the position of 

such employee. 
  

• Because of any qualifying exigency (as the Secretary of Labor shall, by regulation determine) arising out of the 
fact that the spouse, or a son, daughter, or parent of the employee is on active duty (or has been notified of an 
impending call or order to active duty) in the Armed Forces in support of a contingency operation. 

  
   
  
Any employee who has been employed by the District at least twelve (12) months and who has completed at least one 
thousand two hundred fifty (1,250) hours of service immediately prior to the time the leave is to commence shall be 
eligible for FMLA leave. 
  
   
Serious health condition means an illness, injury, impairment or physical condition that involves inpatient care in a 
hospital, hospice, or residential medical facility, or outpatient care with continuing medical treatment by a licensed 
physician. 
  
   
Special conditions applicable to FMLA.  Entitlement to leave for the birth of a child or the placement of a child for 
adoption or foster care ends at the expiration of a twelve (12)-month period, beginning on the date of the event.  An 
eligible employee who is the spouse, son, daughter, parent or next of kin of a covered service member shall be entitled to 
a total of twenty-six (26) workweeks of leave during a twelve (12) month period of care for the service member.  The 
leave described to care for a covered service member shall only be available during one (1) single twelve (12)-month 
period. 
  
   
A husband and wife working for the District may be limited to a total of twelve (12) weeks of leave during each applicable 
twelve (12)-month period for leave for the birth of a child or the placement of a child for adoption or foster care and to 
care for an employee's parent with a serious health condition.  The aggregate number of workweeks of leave to which 
both the husband and wife may be entitled under covered service member family leave combined with leave as described 
in the previous sentence shall be limited to twenty-six (26) workweeks during one (1) single twelve (12)-month period. 
  
   
Leave granted under this policy shall be unpaid, except to the extent that the employee has accrued paid leave, which 
this policy requires the employee to use as part of the leave.  The District requires the employee to substitute accrued 
paid vacation or short-term leave, if any, for leave permitted under this policy.  This requirement includes seasonal 
vacation leave allowed as winter and spring break. 
The employee will not accrue any short-term leave benefits or be entitled to any paid holidays while out on unpaid Family 
Medical Leave (FML). 
  
   
Notice:  An employee must provide at least (30) days notice before the FMLA leave is to begin if the need for the leave is 
foreseeable based on an expected birth, placement for adoption, or foster care, planned medical treatment for a serious 



health condition or military service leave of the employee or family member.  If thirty (30) days notice is not practicable, 
notice must be given as soon as practicable.  The notice shall be in the form of a request for leave of absence as specified 
in this policy.  The District may deny FMLA leave to any eligible employee until such time as the employee has provided 
the required notice. 
  
   
Certification.  All FMLA leave shall be supported by medical certificate provided by the employee's health provider in the 
form of the exhibit accompanying this policy.  In any instance where the FMLA leave must be preceded by thirty (30) 
days notice, the medical certificate should accompany the request for leave of absence.  In any other instance, the 
medical certificate should be provided within fifteen (15) days after the FMLA leave commences. 
  
   
Certification of active military duty or call to active duty in support of a contingency operation for purpose of receiving 
family leave shall be required under the same conditions as FMLA certification for leave indicated above. 
  
   
The employee may be requested (at the District's expense) to provide recertification of medical conditions in support of 
leave if the District feels that the circumstances so warrant and notice is given.  Recertification shall not be required for 
intervals shorter than thirty (30) days. 
  
   
Whenever a medical certification or recertification is required of any employee, notice describing such requirement and 
providing the form of such certification shall be provided to the employee.  An employee shall not be denied FMLA leave 
or other rights under the FMLA unless a notice required by FMLA in such situation has first been provided to the 
employee. 
  
   
In the case of continuation, recurrence, or onset of a serious health condition to the employee, covered family of the 
employee (including a service member being cared for by an employee) and the employee is unable to return to work, 
certification issued by the health care provider of the entity with the serious health condition shall be required to support 
the inability of the employee to return to work. 
  
   
  
Intermittent or reduced time (IRT) leave.  FMLA leave may be taken intermittently or on a reduced leave schedule under 
the following circumstances: 
  
   

• If medically necessary to care for a family member or for the employee's own serious health condition; or 
  

• Because of any qualifying exigency the spouse, or a son, daughter, or parent, of the employee is on active 
duty, or notified of an impending call or order to active duty in support of a contingency operation. 

  
   
Birth placement leave shall not be taken by an employee intermittently or on a reduced leave schedule. 
  
   
The District may, for the term of the leave, transfer the employee to an alternative position with equivalent pay and 
benefits. 
  
If the IRT leave is for an instructional employee (one whose principal function is to instruct students in a class, small 
group, or as individuals), the District can require the employee either to take leave for a period or periods of a particular 
duration not greater than the duration of the planned treatment or to transfer temporarily to an available alternative 
position with equivalent pay and benefits that provides better accommodation of recurring periods of leave, provided the 
leave is: 
  
   

• Requested to care for a qualifying family member or as a result of the employee's serious health condition 
preventing job performance; 

  
• Foreseeable, based upon planned medical treatment; and 

 
• For more than twenty percent (20%) of the working days in the leave period. 

 
 

• The employee may be granted leave under these circumstances, subject to reasonable efforts to schedule 
treatment so as not to unduly disrupt the educational program. 

  
   



Special end-of-semester circumstances for instructional employees.  Under each of the following conditions, leave for an 
instructional employee may be required to continue to the end of the academic semester. 
  
   

• Leave begins more than five (5) weeks before the end of the semester, leave is for at least three (3) weeks, 
and return to employment would occur during the last three (3) weeks of the semester. 
 

• Leave other than for the employee's serious health condition begins within the last five (5) weeks of the 
semester, leave is for greater than two (2) weeks duration, and return to employment would occur during the 
last two (2) weeks of the semester. 

 
• Leave other than for employee's serious health condition begins within the last three (3) weeks of the semester 

and leave exceeds five (5) working days. 
 

• Only in rare cases will a request for an extended FML, paid or unpaid, be granted by the twelve (12)-week 
entitlement.  Such an extension may be granted only on the condition that the employee provides a specific 
and detailed medical certification accompanied by a letter from the employee, to the Superintendent, 
requesting such an extension.  The District shall have no obligation to continue making the District's 
contribution toward employee medical premiums during the duration of the leave or to maintain in any other 
manner any employee benefits for such employee during the unpaid portion of any extended leave.  When an 
employee taking extended leave under this provision is to return to work, the District shall have the final 
decision about the specific position to which such returning employee may be assigned notwithstanding the 
other provisions of this policy, as long as the employee is otherwise qualified for the position to which the 
employee returning from extended leave is assigned. 

  
   
Employee notification.  With each request for FMLA leave, the employee shall be notified: 
  
   

• About FMLA by provision of the FMLA fact sheet (Exhibit EE). 
 

• As appropriate concerning the expectations, obligations, and consequences to taking FMLA leave per 29 C.F.R. 
825.301 of FMLA. 

 
• That FMLA leave may be withheld until a requested notice is provided or the time frame is met. 

 
• That if leave is granted to an employee who is unable to perform the work required, restoration may be denied 

until the employee has complied with the request to provide medical certification of ability to return to work. 
  
   
The District will post notices in conspicuous places on the District premises that provide a summary of FMLA and 
information on how to file a charge for an FMLA violation. 
  
Health care continuation.  An employee taking FMLA leave shall be entitled to have the health care plan in which the 
employee is participating continue under the same terms and conditions applicable to actively working employees.  If the 
employee fails to return from leave after the period of leave to which the employee is entitled has expired, the District 
shall take steps to attempt to recover its share of any health plan premiums paid by it during any period of unpaid leave 
under this policy if the reason employee does not return is due to a "non qualifying reason."  Non qualifying reason 
means any reason other than the continuation, recurrence, or onset of a serious health condition that would otherwise 
entitle the employee to care or health condition leave under this policy, or any other circumstance beyond the control of 
the employee. 
  
   
Position restoration.  Upon return from FMLA leave, an employee shall be restored to the same position held before the 
FMLA leave commenced or to an equivalent position with equivalent pay, benefits, and working conditions.  The District 
requires an employee to provide a medical certificate from a health care provider that the employee is able to resume 
work before returning from FMLA leave for a serious personal health condition.  The District may delay the return of an 
instructional employee from FMLA leave at the end of a semester, in accordance with Section 825.602 of FMLA rules.  The 
District may deny restoration of position to any key employee (i.e., one who is among the highest-paid ten percent [10%] 
of all employees of the District), in accordance with Section 825.218 of FMLA rules. 
The employment relationship between the employee and the District shall terminate as of the date the employee is 
otherwise scheduled to return to work if the employee does not return to work for a "non qualifying reason" after the 
employee's entitlement to leave under this policy has expired. 
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EXHIBIT

PROFESSIONAL / SUPPORT  STAFF 
LEAVES  OF  ABSENCE  WITHOUT  PAY

YOUR RIGHTS UNDER THE FAMILY AND  
MEDICAL LEAVE ACT OF 1993

The Family and Medical Leave Act of 1993 (FMLA) requires covered employers to provide up to

twelve (12) weeks of unpaid, job­protected leave to "eligible" employees for certain family and

medical reasons.  Employees are eligible if they have worked for their employer for at least one

(1)  year,  and  for one  thousand  two hundred  fifty  (1,250) hours over  the previous  twelve  (12)

months, and if there are at least fifty (50) employees within seventy­five (75) miles.  The FMLA

permits employees to take leave on an intermittent basis or to work a reduced schedule under

certain circumstances.

Reasons for Taking Leave

Unpaid leave must be granted for any of the following reasons:

●  To care for the employee's child after birth, or placement for adoption or foster care;

●  To care for the employee's spouse, son or daughter, or parent who has a serious health

condition; or

●     For  a  serious  health  condition  that  makes  the  employee  unable  to  perform  the

employee's job.

At  the  employee's  or  employer's  option,  certain  kinds  of  paid  leave  may  be  substituted  for

unpaid leave.

Advance Notice and Medical Certification

The  employee  may  be  required  to  provide  advance  leave  notice  and  medical  certification. 

Taking of leave may be denied if requirements are not met.

●  The employee ordinarily must provide thirty (30) days advance notice when the leave is

"foreseeable."

●  An employer may require medical certification to support a request for leave because

of a serious health condition, and may require second or third opinions (at the employer's

expense) and a fitness for duty report to return to work.

Job Benefits and Protection:

●    For  the duration of FMLA  leave,  the employer must maintain  the employee's health

coverage under any "group health plan."

●   Upon  return  from FMLA  leave, most employees must be  restored  to  their original or

equivalent positions with equivalent pay, benefits, and other employment terms.



●     The  use  of  FMLA  leave  cannot  result  in  the  loss  of  any  employment  benefit  that

accrued prior to the start of an employee's leave.

Unlawful Acts by Employers

FMLA makes it unlawful for any employer to:

●  interfere with, restrain, or deny the exercise of any right provided under FMLA.

●  discharge or discriminate against any person for opposing any practice made unlawful

by FMLA or for involvement in any proceeding under or relating to FMLA.

Enforcement:

●   The U.S. Department of Labor  is authorized to  investigate and resolve complaints of

violations.

●  An eligible employee may bring a civil action against an employer for violations.

FMLA does not affect any federal or state law prohibiting discrimination, or supersede any state

or local law or collective bargaining agreement which provides greater family or medical leave

rights.

For Additional Information

If you have access to the Internet visit the FMLA website: http://www.dol.gov/ esa/whd/fmla.  To

locate your nearest Wage­Hour Office, telephone the Wage­Hour toll­free information and help

line  at  1­866­4USWAGE  (1­866­487­9243):  a  customer  service  representative  is  available  to

assist you with referral information from 8am to 5pm in your time zone; or log onto the following

at http://www.wagehour.dol.gov.

A Spanish translation of this form may be downloaded  
at http://www.dol.gov/whd/fmla/index.htm
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EXHIBIT

PROFESSIONAL / SUPPORT  STAFF 
LEAVES  OF  ABSENCE  WITHOUT  PAY

MILITARY FAMILY LEAVE

On January 28, 2008, President Bush signed  into  law the National Defense Authorization Act

for FY 2008  (NDAA), Public Law 110­181. Section 585(a) of  the NDAA amended  the Family

and  Medical  Leave  Act  of  1993  (FMLA)  to  provide  eligible  employees  working  for  covered

employers two (2) important new leave rights related to military service:

(1)   New Qualifying Reason for Leave.   Eligible employees are entitled to up to  twelve (12)
weeks of leave because of "any qualifying exigency" arising out of the fact that the spouse, son,

daughter, or parent of the employee is on active duty, or has been notified of an impending call

to active duty status,  in support of a contingency operation.   By  the  terms of  the statute,  this

provision  requires  the  Secretary  of  Labor  to  issue  regulations  defining  "any  qualifying

exigency."  In the interim, employers are encouraged to provide this type of leave to qualifying

employees.

(2)  New Leave Entitlement.  An eligible employee who is the spouse, son, daughter, parent,
or  next  of  kin  of  a  covered  servicemember who  is  recovering  from a  serious  illness or  injury

sustained in the line of duty on active duty is entitled to up to twenty­six (26) weeks of leave in a

single twelve (12)­month period to care for the servicemember.  This provision became effective

immediately upon enactment.  This military caregiver leave is available during "a single twelve

(12)­month period" during which an eligible employee is entitled to a combined total of twenty­

six (26) weeks of all types of FMLA leave.

Additional  information on  the amendments and a version of Title  I of  the FMLA with  the new

statutory  language  incorporated  are  available  on  the  FMLA  amendments  Web  site  at

http://www.dol.gov/esa/whd/fmla/ NDAA_fmla.htm.

A Spanish translation of this form may be downloaded  
at http://www.dol.gov/whd/fmla/index.htm
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EXHIBIT

PROFESSIONAL / SUPPORT  STAFF 
LEAVES  OF  ABSENCE  WITHOUT  PAY

FACT SHEET NO. 28:  
THE FAMILY AND MEDICAL LEAVE ACT OF 1993

The  U.S.  Department  of  Labor's  Employment  Standards  Administration,  Wage  and  Hour

Division,  administers  and  enforces  the Family  and Medical  Leave Act  (FMLA)  for  all  private,

state and local government employees, and some federal employees.  Most federal and certain

congressional employees are also covered by the law and are subject to the jurisdiction of the

U.S. Office of Personnel Management or the Congress.

The  FMLA  became  effective  on  August  5,  1993  for  most  employers  and  entitles  eligible

employees  to  take  up  to  twelve  (12)  weeks  of  unpaid,  job­protected  leave  in  a  twelve  (12)­

month  period  for  specified  family  and  medical  reasons.    Amendments  to  the  FMLA  by  the

National Defense Authorization Act  for FY 2008 (NDAA).   Public Law 110­181, expanded  the

FMLA to allow eligible employees to take up to twelve (12) weeks of job­protected leave in the

applicable  twelve (12)­month period for any "qualifying exigency" arising out of  the fact  that a

covered military member is on active duty, or has been notified of an impending call or order to

active duty, in support of a contingency operation.  The NDAA also amended the FMLA to allow

eligible employees to take up to twenty­six (26) weeks of job­protected leave in a "single twelve

(12)­month period" to care for a covered servicemember with a serious injury or illness.

Employer  Coverage

FMLA  applies  to  all  public  agencies,  including  state,  local  and  federal  employers,  local

education  agencies  (schools),  and  private­sector  employers who  employed  fifty  (50)  or more

employees  in  twenty  (20)  or  more  workweeks  in  the  current  or  preceding  calendar  year,

including joint employers and successors of covered employers.

Employee  Eligibility

To be eligible for FMLA benefits, an employee must:

●  work for a covered employer;

●  have worked for the employer for a total of twelve (12) months;

●  have worked at least one thousand two hundred fifty (1,250) hours over the previous

twelve (12) months; and

●  work at a location in the United States or  in any territory or possession of the United

States where at least fifty (50) employees are employed by the employer within seventy­

five (75) miles.

While  the  twelve  (12) months  of  employment  need  not  be  consecutive,  employment  periods

prior to a break in service of seven (7) years or more need not be counted unless the break is

occasioned  by  the  employee's  fulfillment  of  his  or  her  National  Guard  or  Reserve  military

obligation (as protected under the Uniformed Services Employment and Reemployment Rights



Act  (USERRA)),  or  a  written  agreement,  including  a  collective  bargaining  agreement,  exists

concerning  the  employer's  intention  to  rehire  the  employee  after  the  break  in  service.    See,

special rules  for returning reservists under USERRA.

Leave  Entitlement

A covered employer must grant an eligible employee up to a total of twelve (12) workweeks of

unpaid leave during any twelve (12)­month period for one (1) or more of the following reasons:

●  For the birth and care of a newborn child of the employee;

●  For placement with the employee of a son or daughter for adoption or foster care;

●  To care for a spouse, son, daughter, or parent with a serious health condition;

●     To  take medical  leave when  the  employee  is  unable  to  work  because  of  a  serious

health condition; or

●     For  qualifying  exigencies  arising  out  of  the  fact  that  the  employee's  spouse,  son,

daughter,  or  parent  is  on  active  duty  or  call  to  active  duty  status  as  a member  of  the

National Guard or Reserves in support of a contingency operation.

A  covered  employer  also  must  grant  an  eligible  employee  who  is  a  spouse,  son,  daughter,

parent,  or  next  of  kin  of  a  current member  of  the Armed Forces,  including  a member  of  the

National  Guard  or  Reserves,  with  a  serious  injury  or  illness  up  to  a  total  of  twenty­six  (26)

workweeks  of  unpaid  leave  during  a  "single  twelve  (12)­month  period"  to  care  for  the

servicemember.

Spouses employed by  the same employer are  limited  in  the amount of  family  leave they may

take for the birth and care of a newborn child, placement of a child for adoption or foster care,

or  to care  for a parent who has a serious health condition  to a combined  total of  twelve  (12)

weeks  (or  twenty­six  [26] weeks  if  leave  to care  for a covered servicemember with a serious

injury or illness is also used).  Leave for birth and care, or placement for adoption or foster care,

must conclude within twelve (12) months of the birth or placement.

Under  some circumstances,  employees may  take FMLA  leave  intermittently  ­  taking  leave  in

separate  blocks  of  time  for  a  single  qualifying  reason  ­  or  on  a  reduced  leave  schedule  ­

reducing  the  employee's  usual  weekly  or  daily  work  schedule.    When  leave  is  needed  for

planned medical treatment, the employee must make a reasonable effort to schedule treatment

so as not  to unduly disrupt  the employer's operation.    If FMLA  leave  is  for birth and care, or

placement  for  adoption  or  foster  care,  use  of  intermittent  leave  is  subject  to  the  employer's

approval.

Under  certain  conditions,  employees  or  employers  may  choose  to  "substitute"  (run

concurrently) accrued paid  leave  (such as sick or vacation  leave)  to cover some or all of  the

FMLA leave.  An employee's ability to substitute accrued paid leave is determined by the terms

and conditions of the employer's normal leave policy.

"Serious health condition" means an illness, injury, impairment, or physical or mental condition

that involves either:

●  Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical­care

facility, including any period of incapacity (i.e., inability to work, attend school, or perform

other  regular  daily  activities)  or  subsequent  treatment  in  connection with  such  inpatient

care; or



●  Continuing treatment by a health care provider, which includes:

■  A period of incapacity lasting more than three (3) consecutive, full calendar days,

and  any  subsequent  treatment  or  period  of  incapacity  relating  to  the  same

condition, that also includes:

    treatment  two  (2) or more  times by or under  the supervision of a health

care  provider  (i.e.,  in­person  visits,  the  first within  seven  (7)  days  and  both

within thirty (30) days of the first day of incapacity); or

  one (1) treatment by a health care provider (i.e., an in­person visit within

seven  (7)  days  of  the  first  day  of  incapacity)  with  a  continuing  regimen  of

treatment (e.g., prescription medication, physical therapy); or

■  Any period of incapacity related to pregnancy or for prenatal care.  A visit to the

health care provider is not necessary for each absence; or

■  Any period of incapacity or treatment for a chronic serious health condition which

continues over an extended period of time, requires periodic visits (at least twice a

year) to a health care provider, and may involve occasional episodes of incapacity. 

A visit to a health care provider is not necessary for each absence; or

■  A period of incapacity that is permanent or long­term due to a condition for which

treatment  may  not  be  effective.    Only  supervision  by  a  health  care  provider  is

required, rather than active treatment; or

■     Any  absences  to  receive  multiple  treatments  for  restorative  surgery  or  for  a

condition  that  would  likely  result  in  a  period  of  incapacity  of more  than  three  (3)

days if not treated.

Maintenance  of  Health  Benefits

A covered employer is required to maintain group health insurance coverage for an employee

on FMLA leave whenever such insurance was provided before the leave was taken and on the

same terms as if the employee had continued to work.  If applicable, arrangements will need to

be made  for  employees  to pay  their  share of  health  insurance premiums while on  leave.    In

some instances, the employer may recover premiums it paid to maintain health coverage for an

employee who fails to return to work from FMLA leave.

Job  Restoration

Upon return from FMLA leave, an employee must be restored to the employee's original job, or

to  an  equivalent  job  with  equivalent  pay,  benefits,  and  other  terms  and  conditions  of

employment.   An employee's use of FMLA leave cannot result  in  the  loss of any employment

benefit that the employee earned or was entitled to before using FMLA leave, nor be counted

against  the  employee  under  a  "no  fault"  attendance  policy.    If  a  bonus  or  other  payment,

however, is based on the achievement of a specified goal such as hours worked, products sold,

or perfect  attendance, and  the employee has not met  the goal  due  to FMLA  leave, payment

may be denied unless  it  is paid  to an employee on equivalent  leave status  for a  reason  that

does not qualify as FMLA leave.

An  employee  has  no  greater  right  to  restoration  or  to  other  benefits  and  conditions  of

employment than if the employee had been continuously employed.

Notice  and  Certification



Employee Notice

Employees seeking to use FMLA leave are required to provide thirty (30)­day advance notice of

the need to take FMLA leave when the need is foreseeable and such notice is practicable.  If

leave is foreseeable less than thirty (30) days in advance, the employee must provide notice as

soon as practicable ­ generally, either the same or next business day.  When the need for leave

is not  foreseeable,  the employee must provide notice  to  the employer as soon as practicable

under  the  facts  and  circumstances  of  the  particular  case.    Absent  unusual  circumstances,

employees  must  comply  with  the  employer's  usual  and  customary  notice  and  procedural

requirements for requesting leave.

Employees  must  provide  sufficient  information  for  an  employer  reasonably  to  determine

whether  the  FMLA  may  apply  to  the  leave  request.    Depending  on  the  situation,  such

information  may  include  that  the  employee  is  incapacitated  due  to  pregnancy,  has  been

hospitalized overnight, is unable to perform the functions of the job, and/or that the employee or

employee's qualifying family member is under the continuing care of a health care provider.

When an employee seeks  leave for a FMLA­qualifying reason for  the first  time,  the employee

need not expressly assert FMLA rights or even mention the FMLA.  When an employee seeks

leave,  however,  due  to  a  FMLA­qualifying  reason  for  which  the  employer  has  previously

provided the employee FMLA­protected leave, the employee must specifically reference either

the qualifying reason for leave or the need for FMLA leave.

Employer Notice

Covered employers must  post  a  notice approved by  the Secretary  of  Labor  explaining  rights

and  responsibilities under FMLA.   An employer  that willfully  violates  this posting  requirement

may be subject  to a  fine of up  to one hundred  ten dollars  ($110)  for each separate offense. 

Additionally, employers must either include this general notice in employee handbooks or other

written guidance  to employees concerning benefits, or must distribute a copy of  the notice  to

each new employee upon hiring.

When an employee requests FMLA leave or the employer acquires knowledge that leave may

be for a FMLA purpose, the employer must notify the employee of his or her eligibility to take

leave, and  inform  the employee of his/her  rights and  responsibilities under FMLA.   When  the

employer has enough information to determine that leave is being taken for a FMLA­qualifying

reason, the employer must notify the employee that the leave is designated and will be counted

as FMLA leave.

Certification

Employers may require that an employee's request for leave due to a serious health condition

affecting  the  employee  or  a  covered  family  member  be  supported  by  a  certification  from  a

health  care  provider.    An  employer  may  require  second  or  third  medical  opinions  (at  the

employer's  expense)  and  periodic  recertification  of  a  serious  health  condition.    An  employer

may  use  a  health  care  provider,  a  human  resource  professional,  a  leave  administrator,  or  a

management  official  ­  but  not  the  employee's  direct  supervisor  ­  to  authenticate  or  clarify  a

medical certification of a serious health condition.  An employer may have a uniformly­applied

policy requiring employees returning from leave for their own serious health condition to submit

a  certification  that  they  are  able  to  resume  work.    If  reasonable  safety  concerns  exist,  an

employer may, under certain circumstances, require such a certification for employees returning

from intermittent FMLA leave.

Unlawful  Acts



It  is  unlawful  for  any  employer  to  interfere  with,  restrain,  or  deny  the  exercise  of  any  right

provided by FMLA.  It is also unlawful for an employer to discharge or discriminate against any

individual  for opposing any practice, or because of  involvement  in any proceeding,  related  to

FMLA.

Enforcement

The  Wage  and  Hour  Division  investigates  complaints.    If  violations  cannot  be  satisfactorily

resolved,  the  U.S.  Department  of  Labor  may  bring  action  in  court  to  compel  compliance. 

Individuals may also be able to bring a private civil action against an employer for violations.

Other  Provisions

Special rules apply to employees of local education agencies.  Generally, these rules apply to

intermittent leave or when leave is required near the end of a school term.

Salaried executive, administrative, and professional employees of covered employers who meet

the Fair Labor Standards Act (FLSA) criteria for exemption from minimum wage and overtime

under  Regulations,  29  C.F.R.  Part  541,  do  not  lose  their  FLSA­exempt  status  by  using  any

unpaid  FMLA  leave.    This  special  exception  to  the  "salary  basis"  requirements  for  FLSA's

exemption extends only to an "eligible" employee's use of leave required by FMLA.

For  additional  information,  visit  the  Wage  and  Hour  Division  Website:

http://www.wagehour.dol.gov and/or call  the  toll­free  information and helpline, available 8 a.m.

to 5 p.m. in your time zone, 1­866­ 4USWAGE (1­866­487­9243).
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